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1.
INTRODUCTION

I commend attorneys who work on a contingency basis.  Without such arrangements, most consumer clients would not be able to prosecute cases, leaving a marked void of justice in our legal system.
Nevertheless, the contingency arrangement between the attorney and the client is a delicate balancing act.  The relationship is governed by certain rules of professional conduct, the Business and Professions Code, and most importantly, the written retainer agreement.  
First and foremost, a contingency agreement must be in writing, must describe the agreement, and must contain a statement that the fee is negotiable; the client must receive a fully executed copy of the agreement.  (Bus. & Prof. § 6147 [See this section for the full list of requirements].)  “Failure to comply with any provision of this section renders the agreement voidable at the option of the plaintiff, and the attorney shall thereupon be entitled to collect a reasonable fee.”  (Bus. & Prof. § 6147(b).)  
The balance of this article will address issues concerning additional content of such agreements, and risks associated with overreaching language therein.
2.
CASE STUDY
I have seen many different contingency agreements used by many different attorneys.  Often, the agreements prohibit discharge of the attorney, prohibit settlement without the attorney’s consent, and/or penalize a client when the client fires the attorney.  These kinds of clauses subject the agreement to voidability.
For example, our office recently handled a case where a large Orange County firm had these two paragraphs in their contingency agreement:

¶7.
Client agrees that he will not make any compromises or settlements except in the presence of the Law Firm and with its approval; and should he do so in violation of this Agreement, the Law Firm shall be entitled to the full fees herein provided in paragraphs 3 and 4 hereof, or payment of all fees theretofore rendered, calculated at the Law Firm’s regular hourly rate, pursuant to the Law Firm’s rate schedule, as now or hereinafter in effect, whichever is greater.

¶8.
Client agrees not to substitute the Law Firm for other legal counsel without the Law Firm’s consent except for its misconduct or incapacity to act; if such substitution is effected in violation of this Agreement, the Law Firm shall be entitled to the full fees herein provided in paragraphs 3 and 4 hereof, or payment of all fees theretofore rendered, calculated at the Law Firm’s regular hourly rate, pursuant to the Law Firm’s rate schedule, as now or hereinafter in effect, whichever is greater.

The client replaced the Orange County firm with new counsel in a case concerning the wrongful death of her husband.  The Orange County firm thereafter sought to enforce these provisions, and sought the full contingency fee from the client in a binding arbitration after the client’s wrongful death case settled.
The Orange County firm was awarded zero in the arbitration.  The Orange County firm was only entitled to quantum meruit for the actual work done that was of benefit to the client.  
3.
LEGAL AUTHORITY
A provision prohibiting a client from settling a claim without the attorney's consent is void as a matter of public policy. It violates the policy permitting parties to settle cases without the intervention of attorneys and interferes with the client's control over the action.  (Matter of Van Sickle (Rev.Dept. 2006) 4 Cal. State Bar Ct.Rptr. 980, 989--fee agreement provision prohibiting settlement has "long been held to be an improper intrusion on the unilateral right of clients to control the outcome of their cases"; see also New York County Lawyers' Ass'n Form.Opn. 736 (2006)--prohibiting provision in personal injury retainer agreement that permits attorney to unilaterally change legal fee from contingency to hourly fee if client refuses settlement offer deemed reasonable by attorney.)

In Hall v. Orloff (1920) 49 Cal.App. 745, 749 [194 P. 296] the attorney's contingent fee contract prohibited the settlement of the case by the client except with the attorney's knowledge and consent and provided in any such event for the payment to the attorney of $1,000 minimum. The client without the attorney's consent dismissed the action but without receiving any consideration. The attorney sought to enforce the provision for the minimum $1,000 fee. The court held that such a provision was against public policy and void because it amounted to the imposition of a penalty, and that in such case the attorney's measure of recovery upon abandonment of the action by his client was the reasonable value of the services rendered.  

Likewise, a fee agreement provision prohibiting the client from substituting another attorney without cause violates public policy because the client's power to discharge an attorney (with or without cause) is absolute. (Matter of Van Sickle  (Rev.Dept. 2006) 4 Cal. State Bar Ct.Rptr. 980, 989.)

Also, a provision that the attorney shall receive the full contingency fee if discharged prior to obtaining recovery is unenforceable. It is well settled that an attorney who is discharged before completing performance of a contingent fee contract is limited by law to recovery of the reasonable value of his or her services rendered. (Fracasse v. Brent (1972) 6 Cal.3d 784, 792-793 [100 Cal.Rptr. 385, 390].)  
“The most useful starting point for determining the amount of a reasonable fee is the number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate. This calculation provides an objective basis on which to make an initial estimate of the value of a lawyer's services. The party seeking an award of fees should submit evidence supporting the hours worked and rates claimed.” (Hensley v. Eckerhart (1983) 461 U.S. 424, 433 [103 S.Ct. 1933, 76 L.Ed.2d 40].) 
However, providing evidence as to the number of hours worked and rates claimed is not the end of the analysis in such a quantum meruit action. The party seeking fees must also show the total fees incurred were reasonable. (Los Angeles v. Los Angeles-Inyo Farms Co. (1933) 134 Cal.App. 268, 276, 25 P.2d 224, cited with approval in Fracasse, supra, 6 Cal.3d at p. 791, 100 Cal.Rptr. 385, 494 P.2d 9.)
Thus, including such terms threatens the viability of the entire retainer agreement.  Contracts contrary to express statutes or to the policy of express statutes are illegal. Such illegality voids the entire contract. (Green v. Mt. Diablo Hosp. Dist. (1989) 207 Cal.App.3d 63, 73 [254 Cal.Rptr. 689, 695].)

4.
CLOSING COMMENT
Attorneys must be aware of the permissible language and terms of their agreements with clients.  Although attorneys may alternatively recover in quantum meruit, attorneys should observe the laws governing contingent fee agreements so that they can continue to represent consumers who can not otherwise pay to achieve justice.
